ARTICLE XI

FORMAL PROCEDURES RELATING TO THE DISMISSAL OF AN ACADEMIC EMPLOYEE

SECTION A.  Composition and Selection of the Dismissal Review Committee

A seven (7) member Dismissal Review Committee, created for the express purpose of hearing dismissal and reduction-in-force cases, shall be established no later than October 31 of any academic year.  The following procedures shall be employed in the selection of the members and alternate members:

1.
the seven (7) seats on the committee shall be designated Position 1, Position 2, Position 3, Position 4, Position 5, Position 6, and Position 7.

2.
the administrative appointments shall hold Positions 6 and 7 and shall be appointed by the College President.

3.
the student appointment shall hold Position 5 and shall be appointed by the Student Body Association President.

4.
the four (4) members representing the faculty peers on the Dismissal Review Committee shall be selected by a majority of the academic employees and the academic employee division heads acting in a body in the following manner:

a.
two (2) nominees shall be nominated from tenured academic employees who are not on any type of leave during the academic year for each position numbered 1 through 4 by a random selection process, developed and administered by the President of the academic employee bargaining unit, except that the President of the academic employee bargaining unit because of his/her role as academic employee advocate shall be exempt from the nomination process.

b.
these nominees shall be voted upon by all those who hold a tenured or probationary academic employee appointment.

c.
those nominees who receive a majority of the vote cast shall be considered elected.  The four (4) nominees not selected shall be the alternates and shall be identified as Alternate 1, Alternate 2, Alternate 3, and Alternate 4, determined by descending number of votes received.

d.
in the case of a vacancy in any of the positions numbered 1 through 4 at any time after the election, the vacancy shall be filled by Alternate 1.  Further vacancies shall be filled by Alternate 2, 3, and 4 in that order.

5.
The Dismissal Review Committee shall select one (1) of its members to serve as chairperson.

6.
In no case shall a member of the committee sit in judgment of his/her own case or the case of his/her spouse or in instances where the committee member could be directly affected by the recommendation to be submitted.

SECTION B.  Notice
After it is determined that dismissal proceedings should be initiated, the College President shall specify the grounds constituting sufficient cause for dismissal, serve written notice of the cause(s) to the affected academic employee and the Federation, and be prepared to provide copies to the Dismissal Review Committee at the time of the hearing, if such occurs.  The notice should include:

1.
a statement of the nature of the hearing (the hearing must be held on not less than ten [10] days written notice)

2.
a statement of the legal authority and jurisdiction under which the hearing is to be held

3.
a reference to the particular rules of the College that are involved

4.
a short and plain statement of the matters asserted.  In the case of a reduction in force for the reasons set forth in Article X, this shall include a statement of (a) the grounds for reduction in force as delineated in Article X, Sections A.1 or B.1, and (b) the basis for selection of the affected academic employee.  In the case of a reduction in force, this shall clearly indicate that the separation is not due to the job performance of the academic employee and hence is without prejudice to such employee.  The notice must also indicate the effective date of separation from service as proposed by the President of the College.


The affected academic employee shall have ten (10) days from the date of the notice of dismissal to make a written request for a hearing.  If the affected academic employee does not request such a hearing from the College President within seven (7) days, the College President shall request a written determination from the academic employee as to whether s/he wishes to avail himself/herself of the right to a hearing.  If the academic employee fails to respond within the ten (10) days provided herein, this failure to request a hearing shall constitute acceptance of dismissal and waiver of any right to a hearing.  The decision of an academic employee not to request a hearing shall be communicated to the Federation and to the Board of Trustees.

SECTION C.  Procedural Rights of Affected Academic Employees
An affected academic employee who has requested a hearing shall be entitled to one (1) formal, contested case hearing pursuant to the Administrative Procedures Act (RCW 34.05) and shall have the following procedural rights:

1.
the right to remove up to three (3) peer members of the Dismissal Review Committee by peremptory challenge prior to the commencement of the hearing proceedings involving dismissal pursuant to Article IX (Dismissal for Cause), and one (1) peer member for proceedings involving dismissal pursuant to Article X (Reduction in Force) not to exceed four (4) in any single hearing.

2.
the right to confront and cross-examine adverse witnesses, provided that when a witness cannot appear and compelling reasons therefore exist, the identity of the witness and a copy of the statement of the witness reduced to writing shall be disclosed to the academic employee at least ten (10) days prior to the hearing on the matter toward which the testimony of the witness is considered material.

3.
the right to be free from compulsion to divulge information which s/he could not be compelled to divulge in a court of law.

4.
the right to be heard in his/her own defense and to present witnesses, testimony, and evidence on all issues involved.

5.
the right to the assistance of the hearing officer in securing the witnesses and evidence pursuant to RCW 34.05.

6.
the right to counsel of his/her choosing who may appear and act on his/her behalf at the hearings.

7.
the right to have witnesses sworn and testify under oath.

SECTION D.  Responsibilities of Dismissal Review Committee
The responsibilities of the committee shall be to:

1.
review the case of the proposed dismissal

2.
attend the hearing and, at the discretion of the hearing officer, call and/or examine any witness(es)

3.
hear testimony from all interested parties, including but not limited to other academic employees and students, and to review any evidence offered by same

4.
arrive at its recommendations, in conference, on the basis of the hearing.  As soon as reasonably practicable, but in no event longer than twenty (20) days after the conclusion of the formal hearing, and within seven (7) days in the case of reduction in force for reasons set forth in Article X, the written recommendations of the Dismissal Review Committee shall be presented to the hearing officer.

SECTION E.  Hearing Officer
1.
Appointment

a.
Upon receipt of a request for a hearing from an affected academic employee, the College President shall notify the Board of Trustees and request that the Board appoint an impartial hearing officer after consultation with the Federation President.

b.
In the case of reduction in force for reasons set forth in Article X, Section B.1, at the time of an academic employee’s or academic employees’ request for formal hearing, said academic employee(s) may ask for participation in the choosing of the hearing officer in the manner provided in RCW 28A.405.310(4), said employee therein being an academic employee for the purposes hereof, and said board of directors therein being the Board of Trustees for the purposes hereof:  provided, that where there is more than one (1) academic employee affected by the Board of Trustees’ reduction in force, such academic employees requesting hearing must act collectively in making such request; providing further, that costs incurred for the services and expenses of such hearing officer shall be shared equally by the College and the academic employee or academic employees requesting hearing.

2.
Duties

It shall be the role of the impartial hearing officer to conduct the hearing in accordance with RCW 34.05 and any procedural rules adopted by the District.  The duties of the hearing officer include:

a.
administering oaths and affirmations, examining witnesses, and receiving evidence, provided no person shall be compelled to divulge information, which s/he could not be compelled to divulge in a court of law

b.
issuing subpoenas

c.
taking or causing depositions to be taken pursuant to rules promulgated by the institution

d.
regulating the course of the hearing

e.
holding conferences for the settlement or simplification of the issues by consent of the parties

f.
disposing of procedural requests or similar matters

g.
making all rulings regarding the evidentiary issues presented during the course of the Dismissal Review Committee hearings

h.
appointing a court reporter, who shall operate at the direction of the hearing officer and shall record all testimony, receive all documents and other evidence introduced during the course of the hearing, and record any other matters related to the hearing as directed by the hearing officer

i.
allowing the Dismissal Review Committee to hear testimony from all interested parties, including but not limited to academic employees and students, and review any evidence offered by same

j.
preparing his/her proposed findings of fact and conclusions of law and a recommended decision.  As soon as reasonably practicable, but in no event longer than 30 days after the conclusion of the formal hearing (or within ten [10] days in the case of reduction in force for reasons set forth in Article X, Section B.1), the written recommendation of the hearing officer shall be presented to the College President, the Federation President, the Dismissal Review Committee, the affected academic employee, and the Board of Trustees.

k.
being responsible for preparing and assembling a record for review by the Board of Trustees, which shall include:

(1)
all pleadings, motions, and rulings

(2)
all evidence received or considered

(3)
a statement of any matters officially noticed

(4)
all questions and offers of proof, objections, and ruling thereon

(5)
his/her proposed findings, conclusions of law, and a recommended decision

(6)
a copy of the recommendations of the Dismissal Review Committee.

l.
deciding, with advice from the Dismissal Review Committee, whether the hearing shall be open to the educational community, or whether particular persons should be permitted or excluded from attendance

m.
assuring that a transcription of the hearing is made, if necessary, and that a copy of the record, or any part thereof, is transcribed and furnished to any party to the hearing upon request and payment of costs

n.
in the case of reduction in force for reasons set forth in Article X, consolidating individual reduction-in-force hearings into a single hearing.  Only one (1) such hearing for the affected academic employees shall be held and such consolidated hearing shall be concluded within the time frame set forth herein; provided, however, in the case of reduction in force for reasons set forth in Article X, Section A.1, any individual academic employee may request the hearing officer to determine whether a separate hearing is appropriate.

o.
in the case of a reduction in force for reasons set forth in Article X, the formal hearing (pursuant to RCW 34.05 and conducted by the hearing officer appointed pursuant to Section E.1 of this Article):

(1)
shall be concluded by the hearing officer within sixty (60) days after written notice of the reduction in force has been issued.

(2)
the only issue to be determined shall be whether under the applicable policies, rules or bargaining agreement, the particular academic employee(s) advised of severance are the proper ones to be terminated.

(3)
any findings, conclusions of law, and recommended decision shall not be subject to further Dismissal Review Committee action.

SECTION F.  Final Decision of the Board of Trustees
The case shall be reviewed by the Board of Trustees as follows:

1. board reviews shall be based on the record of the hearing and on any record made before the Board of Trustees.

2.
the Board may permit an opportunity for oral or written argument or both by the parties or their representatives.

3.
the Board may hold such other proceedings as it deems advisable.

4.
the final decision to dismiss or not to dismiss shall rest, with respect to both the facts and the decision, with the Board of Trustees after giving reasonable consideration to the recommendations of the Dismissal Review Committee and the hearing officer.

5.
the Dismissal Review Committee’s recommendations and the findings, conclusions, and recommended decision of the hearing officer shall be advisory only and in no respect binding in fact or law upon the decision maker, the Board of Trustees.

6.
the Board of Trustees shall within a reasonable time following the conclusion of its review, notify the charged academic employee, in writing, of its review, notify the charged academic employee, in writing, of its final decision, and the effective date of dismissal.

SECTION G.  Publicity
Except for such simple announcements as may be required covering the time of the hearing and similar matters, no public statements about the case by either the Dismissal Review Committee or administrative officers shall be made until all administrative proceedings and appeals have been completed.

SECTION H.  Effective Date of Dismissals
The effective date of a dismissal for sufficient cause shall be such date subsequent to notification of the Board’s final written decision as determined at the discretion of the Board of Trustees (e.g., immediately, end of any academic quarter, expiration of the individual employment contract, etc.).  In the case of a reduction in force for reasons set forth in Article X, Section B.1, failure to request a hearing shall cause separation from service on the effective date stated in the notice, regardless of the duration of any individual employment contract.  In the case of a reduction in force for reasons set forth in Article X, Section B.1, separation from service after formal hearing shall become effective upon final action by the Board of Trustees.

SECTION I.  Suspension
Suspension by the College President during the administrative proceedings (prior to the final decision of the Board of Trustees) is justified only if immediate harm to the affected academic employee or others is threatened by his/her continuance.  Any such suspension shall be without pay.

SECTION J.  Appeal from Board of Trustees Decision
Pursuant to RCW 34.05 as now existing or hereafter amended, any party shall have the right to appeal the final decision of the Board within thirty (30) days after service of the final decision.  The filing of an appeal shall not stay enforcement of the decision of the Board.

